Contestant  contends   that   the 9,000 cfm requirement   at   the   last   open
crosscut   does  not   apply  to  idle  areas  of  the mine  where  coal   is   not   being
cut, mined  or  loaded,   and  no other work is  taking place.     Specifically,
Contestant   argues  that  the  area where  the measurements were  taken were not
in  "active  workings" of the mine.     Contestant   also contends   that   its
approved  ventilation plan calls'for  idle working  places,   work   faces  where
roof bolting  is done,   and deadended  entries will  be ventilated by  a
perceptible movement of air.    There  is no requirement   in  the  plan  for 9,000
cfm   in   the   last open crosscut with  respect  to  idle  sections.

Contestant  argues  that  9,000 cfm of air  is  required   in  the   last   open
crosscut   in  order to ensure  that   a minimum of 3,000 cfm  reaches   the  working
face.     Since no coal was being cut, mined or  loaded,   the workings were not
"active11   but  were  idle,   and  idle working  faces   need only  a perceptible
movement   of  air to be  in compliance with  the  approved  ventilation plan,

"Active workings"  are defined  as  "all places   in  a mine  that   are
ventilated   and  inspected  regularly,"    U.S.  Department of the  Interior,
Biueau  of Mines,  a dictionary of Mining,  Mineral   and  Related  Terms.     Page
11   (1968).     No mention is made  in  the definition  that   there must   be  pro-
duction  of   the mineral  in order  for there  to be  "active  workings".

During   the  idle  shift   at   the Allen Mine,   the maintenance   personnel
come  on  duty,     These miners   are  not  producing coal,   but   are  engaged   in
maintenance   activity,    Contestant   is  attempting  to  draw too  narrow of  a
distinction  in defining "active workings".     The working  activity taking
place   in  the   section inspected consisted of production  shifts,   and main-
tenance   or  idle  shifts.     Since  this   section was  ventilated  and   inspected
regularly,   it must  be classified  as   "active workings".     The   last   open
crosscut   did  not have the  flow of air  required by the  cited  regulation.
Therefore,  my conclusion is  that  there was  a violation of 30 C.F.R.
75.301   by  the Contestant.

The   next  question is whether or not   the violation was   a result  of  an
unwarrantable  failure of contestant   to comply with  the  regulation.
Specifically,  did the contestant  intentionally or  knowingly  fail   to comply
with   the  regulation or demonstrate  a  reckless  disregard   for  the  health  or
safety of  the'miners?    Itmann Coal  Company v.   The  Secretary of Labor,  Mine
Safety,   and  Health Administration (MSHA),  2 MSHC  1277  (1981).

The  MSHA inspector  testified  that  Contestant   failed   to  provide
adequate  ventilation  to  the working  section even  though   there  was  a known
possibility  of  the  accumulation of excessive methane  gas   to  an  explosive
level,     The  two .previous pre-shift  reports  for the maintenance or  idle
shift   showed   the  presence of methane gas of approximately 5%.     These
reports   were   for the  two days  preceding  the date   the withdrawal   order was
issued,.     However  at  the end of  the  production  swing  shift   just   prior   to
the  maintenance or idle  shift during which  the  inspection  took place,   there
was  no methane present.

The  MSHA  inspector  testified  that   at   the time  of  the  violation the   air
that   should have been going  to  the  last  open crosscut   from No.  .2 to No.   1
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